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Law School Report
Baldy Center for Law & Social Policy

Incident at Airport X
Panel plays out a compelling crisis scenario

C

ue the ominous music.
Only a soundtrack was missing from an innovative Nov.
17 program at the Baldy Center for Law and Social Policy,
in which a panel of lawyers, medical
personnel and security officers roleplayed the high-stakes scenario of “Incident at Airport X.”
What is more, they did it unrehearsed
– a high-wire act of thinking out loud,
before an audience, about how to handle an imminent threat of a deadly virus
on its way to the United States.
“None of the events to be described
is real. But some version of everything
that will be discussed by the panel already has occurred or will occur in the
future,” Research Associate Professor of
Law and Public Health Sheila R. Shulman said in introducing the presentation, part of a daylong conference titled
“Public Health Emergencies and Legal
Preparedness: A Cross-Border Challenge.”
The conference comes at a time of
increasing public attention on preparing
for community emergencies, from terrorist attacks to natural disasters. But it
was the question of how to manage the
legal issues attached to defending
against a fatal virus that formed the center of the presentation.
The scenario, adapted from a script
by the Public Health Law Program at the
federal Centers for Disease Control and
Prevention, imagined a fictional U.S.
state called South Caledonia, with its
own set of laws. It begins with a call late
one Friday afternoon to the quarantine
officer at the state’s major air terminal,
Airport X, saying that a plane is en route
from Toronto carrying a passenger from
South Asia who may be infected with
“Super SARS,” a deadlier mutation of the
respiratory illness that swept the world
in 2003.
The plane is a Boeing 747, with 301
passengers on board. The passenger is
coughing and feverish.
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Research Associate
Professor of Law and
Public Health Sheila
R. Shulman moderated.

New York State Supreme
Court Justice Kevin Dillon
’76, far right, playing the
roles of both state and
federal judges in the crisis
scenario.

The telephone rings at Airport X.
What happens next constituted the
back-and-forth of the panel discussion,
as participants played out their roles.
Leading the discussion, and throwing a
few curveballs along the way, was Dr.
Frederic E. Shaw from the CDC’s Public
Health Law Program.
The other participants:
• Wilfredo Lopez, General Counsel
for Health at the New York City Department of Health and Mental Hygiene,
playing the counsel to the South Caledonia Health Department.
• Kenneth Mortensen of the U.S. Department of Homeland Security, playing
a federal attorney for the CDC.
• Gabriel Palumbo, officer in charge
of the CDC’s Detroit Quarantine Station,
playing a federal quarantine officer.
• Dr. Anthony Billittier, Erie County
health commissioner, playing the state
health commissioner.
• Mary Ann Buckley, Senior Attorney
in the New York State Health Department’s Office of Bioterrorism and Emergency Preparedness, playing the counsel to the governor of South Caledonia.
• Michael Marszalkowski ’83, attor-
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ney with the Buffalo law firm Damon &
Morey, playing a private attorney in the
scenario.
• Kevin Corsaro, Public Affairs Officer for the Buffalo office of the federal
Department of Customs and Border Protection, playing a similar role in the exercise.
• New York State Supreme Court Justice Kevin Dillon ’76, playing the roles of
both state and federal judges in the scenario.
The plane lands, and the decision is
made to quarantine the passengers and
crew in an abandoned hangar on the
airport grounds. They are, of course, not
happy. And the question remains: What
to do with the ill passenger?
“Assuming that this passenger is now
a suspect case, all the other passengers
could be contacts of a suspect case, and
I would suggest to my client the commissioner that we also ascertain some
facts,” Lopez said. “For example, does
the fact that the airplane had a closed
ventilation system mean that every passenger on the plane was equally exposed? This would enable us to classify
the passengers and perhaps separate

those who may not be contacts of the
suspect case.”
The program continued in a series of
exchanges, such as Billittier’s response
to the question, “How big is the law in
your thinking at this point?”
“How am I going to protect my state
if these people leave the airport
grounds?” Billittier said. “I am also looking at the political issues – one of my
first calls would be to the governor. We
have to start thinking about public relations issues; we need to get ready to
deal with the media. Most likely I would
ask the governor to launch our emergency management system, or say you
need to think about it. Where there is a
spark, pretty soon it is out of control,
and over the weekend it could get that
way.”
The questions come fast and furious:
Will quarantine officers board the plane?
If so, will they wear protective suits?
Does the airline have the legal authority
to do anything? Does it have a duty to
act? Will Customs and Border Protection
guard the exits of the hangar, to keep
the restive quarantined passengers inside?

Shaw, as moderator, ups the ante: “It
is the next day. The 300 passengers
have slept fitfully on cots, tired and unhappy. They have been advised that
they are under temporary quarantine by
the CDC. Many have been on their cell
phones all night. One of them, 56 years
old, is a famous concert violinist with a
big ego, a Canadian citizen we will call
‘Maestro.’ He has a solo concert appearance in five days at Carnegie Hall. It is
called ‘An Evening With Maestro.’ It is
sold out, he has been practicing all
week, and he wants a local lawyer to
get him out of quarantine now.”
Will you take the case? he asks
Marszalkowski.
Sure, Marszalkowski says. But he
would educate his client to cooperate
with the authorities’ quarantine order.
But also questions of personal safety intrude: “Should I go meet with my client?
Do I put myself at risk? Do I put my
community at risk?”
Then there are questions about the
involvement of the judicial system itself.
Said Dillon, as the federal district judge
in the area: “Before I would even let
Maestro come to the courthouse, I
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would want Mr. Marszalkowski to produce some proof that it was even appropriate for him to come to the courthouse. Is he going to be a threat not to
me but to the other employees who
work in the court system? I would also
engage the attorney of the government
and put him or her on notice of my concerns and seek their suggestions as to
how we should handle the situation.”
More complications ensue: The governor’s personal physician tells him that
this use of quarantine is ridiculous, and
the governor calls his personal attorney
and tells him that he wants the passengers released. The passengers are
moved to an abandoned state police
training academy 10 miles away. The
temperamental violinist presses his case
in the courts. The media are having a
field day.
Perhaps appropriate in a world of
continuing threat, the scenario ended
without a resolution. With those unfortunate passengers still stranded, under
guard, in the middle of South Caledonia,
the panelists packed up and the conference came to an end.
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